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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC14-02349 
CASE NAME: DUMAS VS. BANK OF AMERICA 
HEARING ON MOTION TO TERMINATE OR TO COMPEL DEPOSITIONS 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
Defendant’s motion for terminating sanctions is granted, and this case is dismissed as to 
all claims by plaintiff Tamara Dumas.  No other sanctions are awarded, as the dismissal is 
deemed sufficient. 
 
The case is not dismissed as to plaintiff Rick Dumas, who has been participating in this case 
in good faith and who has himself been prejudiced by Ms. Dumas’s failure to participate.  It is 
the Court’s understanding that with Ms. Dumas’s claim out of the way, Mr. Dumas and 
defendant are now in a position to proceed with settlement (provided that there are no other 
obstacles arising from the family law case).  The Court will inquire into the status of that at the 
CMC previously set for January 23, 2019. 
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 2.  TIME:  9:00   CASE#: MSC16-01419 
CASE NAME: RIVERA VS. GELUARDI 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY RODERICK RIVERA 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed Motion to Enforce Settlement Agreement is granted in part.  Plaintiff 
shows that the parties entered into a settlement agreement; that the agreement reserved the 
Court’s jurisdiction under Code of Civil Procedure § 664.6; and that defendant is in breach of the 
agreement, not having made his monthly payments since February. 
 
However, the court cannot grant plaintiff a judgment for $6,750.00.  It can only issue an order 
turning the terms of the Release and Settlement Agreement into a judgment.  So far as the 
monetary amount is concerned, this essentially means that plaintiff is granted a judgment for 
$8,750, of which $2,000 has already been paid, and that the balance owed is $6,750, payable at 
the rate of $300/month starting on March 1, 2018.  The Release and Settlement Agreement 
does not contain an acceleration clause or any provision that entitles plaintiff to recover anything 
more now than is presently due. 
 
Plaintiff shall prepare an order turning the Release and Settlement Agreement into a judgment 
and comply with CRC 3.1312.  Plaintiff may specify the amount now due as of the date of the 
judgment, which would be $300 times the number of missed payments from March 1, 2018 
through the date of the Judgment. 
 
In light of this disposition and of defendant’s expressed willingness to pay what he can, it is 
suggested that the parties talk to see if they can agree on a modification to the agreement. 

  

 3.  TIME:  9:00   CASE#: MSC16-02120 
CASE NAME: IBRAHIMI VS. WALGREEN CO. 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY ABE IBRAHIMI 
* TENTATIVE RULING: * 
 
The Court has reviewed the supplemental material filed in response to its prior tentative and 
finds it acceptable.  The settlement and settlement documents, as now amended, are 
preliminarily approved, subject to a couple of nits.  First, the Department is dark on December 
21, so the parties should agree on a Friday in January for the final hearing.  Second, the opt-out 
form has (at least) two typos, “ECLUDE” and “PAYMNET”.  With those corrections, the motion 
for preliminary approval is granted. 
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 4.  TIME:  9:00   CASE#: MSC17-00030 
CASE NAME: BRITTON VS. WELLS FARGO 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY WELLS FARGO BANK N.A. 
* TENTATIVE RULING: * 
 
The demurrer is taken off calendar at the request of the demurring defendant.  The Court 
approves of the sensible approach the parties are taking concerning possible statutory changes, 
which largely conforms to what the Court intended to suggest on its own. 
 
The Court notes, though, that Wells Fargo’s Request for Judicial Notice does not comply with 
CRC 3.1110(f) and Local Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to 
review these rules and comply with them as to any future filings.  Failure to do so may result in 
rejection or disregard of nonconforming papers. 

  

 5.  TIME:  9:00   CASE#: MSC17-00790 
CASE NAME: WALKER VS. G.C. BLOCK 
HEARING ON MOTION FOR RELIEF FROM 6-14-18 TENTATIVE RULING 
FILED BY ALVA DENISE WALKER, et al. 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion for relief from this Court’s tentative ruling of June 2018 is denied.  First, 
there is no proof that the present motion was served on other parties.  Second, the motion 
does not reflect reasonable diligence.  Counsel states that he did not appear to contest the 
tentative because, through error, he failed to notify the Court and opponent that he would be 
appearing to contest.  If so, however, the time for him to seek relief was last June, as soon as 
counsel realized the omission.  Counsel offers no reason or excuse for having waited until 
September to seek relief under § 473.  Finally, as counsel notes, relief from failure to contest the 
tentative would get plaintiffs only the opportunity to appear and argue against the June tentative; 
but they articulate no grounds for contesting that tentative. 

  

 6.  TIME:  9:00   CASE#: MSC17-01342 
CASE NAME: LERNER VS. SAKLAN VALLEY 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY SNAPSPORTS, INC. 
* TENTATIVE RULING: * 
 
The moving defendant has withdrawn this motion. 
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 7.  TIME:  9:00   CASE#: MSC18-00010 
CASE NAME: DURHAM VS. ORTIZ 
HEARING ON MOTION TO CONSOLIDATE C18-00010 & C18-00160 
FILED BY SHAWNTAY JORDAN 
* TENTATIVE RULING: * 
 
This motion is taken off calendar because the moving defendant has since entered bankruptcy, 
and the case is stayed as against that defendant.  The case may proceed, however, as to other 
parties.  It appears likely that these two cases should be consolidated because they arise out of 
the same alleged accident and they largely overlap as to parties.  The cases are therefore set 
for an Order to Show Cause why the cases should not be consolidated, on November 6, 2018 
at 8:30 a.m. 

  

 8.  TIME:  9:00   CASE#: MSC18-00160 
CASE NAME: SEYMOUR VS. JORDAN 
SPECIALLY SET HEARING ON: CONSOLIDATION WITH C18-00010 
SET BY SHAWNTAY JORDAN 
* TENTATIVE RULING: * 
 
See Line 7. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-00970 
CASE NAME: SACHA SIMPSON VS. LOUAY TOMA 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY LOUAY TOMA, M.D., MUIR ORTHOPEDIC SPECIALISTS 
* TENTATIVE RULING: * 
 
Defendants demur to the second, third, and fifth causes of action in the complaint.  The 
demurrer is sustained.  Leave to amend is granted as to the second and fifth causes of action, 
but denied as to the third cause of action. 
 
Plaintiff may, if he chooses, file and serve a first amended complaint within 30 days after service 
of the Order After Hearing hereon.  If he elects not to do so, then defendants’ answer to the 
existing complaint will be due 30 days after the passage of that deadline. 
 
This is a medical malpractice action.  The complaint alleges that defendants performed a hip 
replacement on plaintiff.  When plaintiff experienced various adverse developments afterward, 
defendants kept telling him that there was nothing wrong with the hip replacement, and the 
cause of plaintiff’s discomfort was something else.  In fact, the hip replacement was defective, 
and was causing the problems. 
 
Plaintiff’s first and fourth causes of action are for medical malpractice and negligence; they are 
not challenged here.  The challenged counts seek to assert various forms of misrepresentation 
torts, based on defendants’ allegedly false assurances that there was nothing wrong with the hip 
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replacement.  The second cause of action is for intentional misrepresentation and fraud; the 
third, for negligent misrepresentation; and the fifth, for fraudulent concealment. 
 
The applicability of fraud-based torts has not generated a lot of precedent, but the rules are 
fairly well established.  The cases arise in the context of informed consent, that is, alleged 
failure to advise the patient before the procedure about the risks and potential downsides.  Here, 
the alleged misrepresentations were made after the procedure, concerning its results.  That 
distinction might be significant in some settings, but the Court does not think it matters to the 
result in this case. 
 
In Cobbs v. Grant (1972) 8 Cal.3d 229, the court held that allegations of a failure of informed 
consent sound in negligence, not battery.  In Stone v. Foster (1980) 106 Cal.App.3d 334, 347, 
the court extended the rule of Cobbs to fraud:  “Plaintiff herein by pleading fraud sought to do 
what the Supreme Court refused to allow her to do by pleading battery, that is, to state a cause 
of action for an intentional tort.”  The court limited its holding, commenting:  “This is not to say, 
as defendant contends, that a physician’s preoperative representations may never amount to 
fraud.”  But when the alleged misinformation consisted only of omission of certain low-level 
risks, the court held, the tort was negligence, not fraud. 
 
Nelson v. Grant (1981) 125 Cal.App.3d 623, while not really discussing Stone, effectively took 
up its reservation, holding that the plaintiff did state a fraud cause of action when he alleged, not 
merely that the doctor omitted to disclose risks, but that the doctor affirmatively misrepresented 
the facts and knowingly concealed the truth. 
 
Subsequent case law, though sparse, has accurately reflected the distinction between Stone 
and Nelson, holding that alleged misrepresentations or omissions in the course of medical 
treatment can rise to the level of fraud only when the alleged misrepresentations or omissions 
are knowing and intentional, and not merely negligent.  (E.g., McCann v. Jupina (N.D.Cal. 2017) 
2017 U.S. Dist. Lexis 65280; Knecht v. Lehfeldt (C.D.Cal. 2017) 2017 U.S. Dist. Lexis 15701). 
 
Here, plaintiff alleges at length that defendants’ postoperative assurances were negligent, but 
he never alleges that they were intentional or knowing – that is, that defendants told him the hip 
replacement was sound when they actually knew it was defective.  That is fatal to the second 
and fifth causes of action, both of which require allegation of intentional, not merely negligent, 
misrepresentation.  Indeed, while defendants brief this as a matter of limitations in medical 
malpractice law, the same principle would apply in an ordinary business tort:  To allege 
intentional fraud or fraudulent concealment, you must allege actual knowledge of the truth. 
 
This requirement of actual knowledge obviously does not apply to the third cause of action, for 
negligent misrepresentation.  But there, plaintiff runs into the principle of Stone (carried forward 
in Nelson) that in a medical malpractice setting, a representation alleged to have been merely 
negligent, not intentional, sounds in negligence, not fraud. 
 
The Court denies leave to amend as to the second cause of action because, under Stone and 
Nelson, there effectively is no tort of negligent misrepresentation in a medical malpractice 
setting.  It grants leave to amend as to the two intentional-misrepresentation counts, so that if 
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plaintiff believes he has a good-faith basis for alleging that defendants actually knew of the 
defective hip replacement, he may proceed to do so. 
 
It may be observed that his allegations of “concealment” are really just the flip sides of his 
allegations of misrepresentation, viz., that in telling plaintiff that there was nothing wrong with his 
hip replacement, defendants were necessarily also concealing from him that there was 
something wrong with it.  If that is all plaintiff has to allege as to concealment, then his 
concealment count will be superfluous, because it will merely duplicate the actual-
misrepresentation count.  But in theory at least, it may be possible that some important fact was 
knowingly concealed without its opposite being affirmatively misrepresented.) 

  

10.  TIME:  9:00   CASE#: MSC18-01629 
CASE NAME: ELIZABETH GRANADOS VS. BANK OF AMERICA 
HEARING ON OSC RE: PRELIMINARY INJUNCTION 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
This case has been removed to federal court. 

  

11.  TIME:  9:00   CASE#: MSL18-00679 
CASE NAME: STATE FARM VS. ORMSBY 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY STATE FARM MUTUAL AUTOMOBILE INSURANCE 
* TENTATIVE RULING: * 
 
The motion to deem matters admitted is granted.  The matters requested in the Plaintiff’s 

First Set of Requests for Admissions (served on or about April 19, 2018) are deemed admitted.  

Plaintiff’s counsel must lodge a proposed order with a declaration confirming that no responses 

were served prior to the hearing.  No sanctions are awarded. 

In the event that defendant has served responses prior to the hearing, no matters will be 

deemed admitted, but sanctions are awarded to Plaintiff in the amount of $460. 

In light of this ruling, the Case Management Conference now on calendar for this coming 

Monday is continued to January 29, 2019 at 8:30. 
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12.  TIME:  9:00   CASE#: MSC14-00996 
CASE NAME: CA TAXPAYERS VS. TABER CONSTRUCTION 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY TABER CONSTRUCTION, INC. 
* TENTATIVE RULING: * 
 
The summary judgment motion of defendant Taber Construction, Inc. is granted, on the single 
ground that in substance there was only one transaction here.  By the time that Taber started 
serving as an “employee”, the decision to hire Taber for the lease/leaseback had already been 
made, and Taber could not have influenced that decision in its role as a “consultant” performing 
preconstruction services.  Taber’s additional proffered grounds for summary judgment, however, 
are unmeritorious. 
 

Background 
 
Education Code § 17406 authorizes an alternative to the typical design-build approach for 
school facilities under which the school district and a contractor instead enter into a 
“lease/leaseback” arrangement.  The district leases the real property to a contractor for a 
minimum rent of $1 per year.  The contractor constructs a building or buildings on the leased 
property.  The district then “leases back” the building from the contractor and uses it for the 
lease term.  Title to the building itself ultimately vests to the district, which typically occurs at the 
end of the lease term once the lease payments cover the cost of the construction, though the 
documents may provide for an earlier vesting date.  The statute requires only a lease, but 
practically speaking this arrangement usually requires at least two documents:  (1) the site lease 
by which the district leases its land to the contractor; and (2) a facilities lease under which the 
district requires construction of the building and leases back that building from the contractor. 
 
The transaction challenged in this case followed that pattern, though it involved three pairs of 
agreements.  (There were two parallel sets of contracts because the District split the sites 
involved into two packages; but it ended up awarding both packages to Taber.)  The first were 
two Preliminary Services Agreements (PSAs), dated November 1, 2013, under which Taber 
agreed to provide management and coordination services, plan and specification constructability 
reviews, and value-engineering reviews to verify the accuracy of drawings and specifications for 
a Mount Diablo Unified School District (District) project.  The second and third pairs of 
agreements were the lease/leaseback documents:  Master Site Leases dated March 26, 2014, 
leasing the properties to Taber; and the Master Facilities Leases of the same date by which 
Taber leased the buildings back to the District. 
 
Under the latter two lease agreements, Taber agreed to complete heating, ventilation, and 
air-conditioning modernization of five elementary schools and three middle schools owned by 
the District.  Construction was to cost $14,743,395.  “Although the master site lease and master 
facilities lease were ostensibly separate contracts, the master site lease included a term that the 
project sites would be leased back to the District pursuant to the master facilities lease, and the 
master facilities lease provided that it was executed at the same time as the master site lease.”  
(California Taxpayers Action Network v. Taber Construction, Inc. (2017) 12 Cal.App.5th 115, 
123 n.3.)  The precise structure of payments and turnover of title are not at-issue.  Ultimately, 
the work was completed, Taber was paid, the District took title to the building, and the expiration 
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dates of all agreements passed. 
 
CTAN brought a reverse validation action to determine the validity of the District’s actions.  
(Code of Civil Procedure § 863; see Bonander v. Town of Tiburon (2009) 46 Cal.4th 646, 656.)  
Its first amended complaint (FAC) asserted seven causes of action.  Only one of these, 
however, still survives.  This Court (Judge Spanos) sustained a demurrer without leave to 
amend as to the entire action.  The court of appeal affirmed that decision on most of the case, 
but reversed as to CTAN’s cause of action based on conflict of interest under Government Code 
§ 1090.  12 Cal.App.5th 115.  That is the surviving claim in the case on remand. 
 

Motion for Summary Judgment 
 
Taber’s motion seeks summary judgment on four grounds, which are addressed in turn.  The 
Court disagrees with all but one of them.  That one, however, is sufficient to warrant summary 
judgment for Taber.  The Court will discuss the mootness point first (because it is jurisdictional), 
and then the meritorious point.  For completeness the Court will go on to address Taber’s 
remaining points. 
 
Although the motion is denominated as one for summary judgment, it does not follow the typical 
template of offering undisputed evidence to negate key facts alleged in the complaint.  While 
Taber does not stipulate to the truth of everything in the FAC, it does not seek on this motion to 
negate factually any of CTAN’s allegations.  Functionally, then, the motion more closely 
resembles a motion for judgment on the pleadings, raising only legal theories why the claim, 
even as pleaded by CTAN, must fail. 
 
It is also worth noting that the case now stands on remand from an appellate ruling reversing the 
sustaining of a demurrer to the FAC – in other words, holding that if the allegations in the FAC 
are proven to be true, the FAC states a cause of action under § 1090.  That ruling, of course, 
forecloses any further consideration in the trial court as to the legal rulings made in the appellate 
decision.  But that appellate ruling is binding only as to the legal challenges actually made on 
the demurrer and appeal, and hence actually ruled on in the appeal.  There is no rule that a 
defendant must present all the legal theories it has on demurrer, or forfeit them.  CTAN does not 
attack any of Taber’s present arguments on the basis that they were already rejected on 
demurrer or on appeal. 
 

I.  Mootness of Action Due to Completion of the Project 
 
Taber argues that the action is moot because the contracts have been completed and their 
termination dates have passed.  CTAN opposes on the basis that this court can still order 
disgorgement of funds Taber received if a conflict is found to exist. 
 
Taber’s argument rests almost entirely on Wilson & Wilson v. City Council of Redwood City 
(2011) 191 Cal.App.4th 1559, 1575:  “California law has long recognized that the completion of 
a public works project moots challenges to the validity of the contracts under which the project 
was carried out.”  Taber points out that this case, like Wilson & Wilson, is a reverse validation 
action.  It seeks to generalize the court’s statements in Wilson & Wilson into a universal rule of 
law that completion of the project always moots a reverse validation action. 
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Wilson & Wilson will not bear that weight, and did not purport to announce any such universal 
rule.  The flaws in Taber’s argument are that it assumes that all reverse validation actions are 
the same for purposes of mootness, and it tries to treat “mootness” as some kind of idealized 
quality independent of the nature and issues of the action at hand. 
 
Mootness is really just shorthand for “is there any meaningful relief that can still be granted?”  
As Wilson & Wilson put it, “The pivotal question in determining if a case is moot is therefore 
whether the court can grant the plaintiff any effectual relief.  If events have made such relief 
impracticable, the controversy has become ‘overripe’ and is therefore moot.”  191 Cal.App.4th 
at 1574 (citations omitted).  In Wilson & Wilson itself, the relief granted below consisted of a 
retroactive invalidation of certain public contracts, and a declaration that the city had lacked 
authority to enter into them.  See id. at 1571.  (There were also some prospective items of relief, 
but the court separately held that they were unripe.)  The relief granted was therefore in the 
nature of historical criticism of the city’s now-completed actions, but without any real-world, 
present-day consequences.  In other words, it was moot. 
 
As Wilson & Wilson recognized, mootness must be judged in light of the relief sought.  
If there remains relief available that would still be meaningful, the case is not moot.  And that is 
precisely why Taber’s reliance on Wilson & Wilson fails.  Here, CTAN does seek a form of relief 
that is neither meaningless nor moot, namely disgorgement of the funds Taber received.  
It is analogous to saying that while it may be moot to seek an injunction against a completed 
trespass, one may still seek damages for it.  Hence, in the context of this case, the question 
“is it moot?” can be rephrased as, “is disgorgement an available remedy, notwithstanding that 
the project is complete?” 
 
And on that question, there is no contest.  The issue was squarely decided in Thomson v. 
Call (1985) 38 Cal.3d 633.  Government Code § 1090(a) prohibits members of a district from 
being “financially interested in any contract made by them in their official capacity, or by any 
body or board of which they are members.”  The Supreme Court ruled that disgorgement is 
available – indeed, required – in a § 1090 action even after completion of the project: 
 

[W]hat is the appropriate remedy where a fully executed and performed contract 
has been found to violate section 1090? 

 
The trial court's solution -- allowing the city to retain the land and, at the same 
time, recover the $ 258,000 plus interest from the Calls -- finds ample support in 
California case law.  Clearly, no recovery could be had for goods delivered or 
services rendered to the city or public agency pursuant to a contract violative 
of section 1090 or similar conflict-of-interest statutes.  

 
38 Cal.3d at 646 (footnote omitted).  Thomson acknowledged the harshness of this result – 
requiring the Calls to forfeit money even though they were not accused of fraud – but found it 
nonetheless reasonable in light of the goals of the conflict-of-interest prohibition.  (See id. at 
646-48.)  Subsequent cases have held that disgorgement is not only a permissible remedy for a 
§ 1090 violation, but that indeed it is “automatic”.  Carson Redevelopment Agency v. Padilla 
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(2006) 140 Cal.App.4th 1323, 1335-37; Hub City Solid Waste Services v. City of Compton 
(2010) 186 Cal.App.4th 1114, 1134. 
 
Taber does not dispute the rule of Thomson, nor its applicability here.  (Indeed, its mootness 
argument does not deign to cite these cases.)  It argues that Wilson & Wilson found mootness 
despite the availability of a disgorgement remedy there.  But the word “disgorgement” is not 
used in the opinion.  Taber apparently rests on no more than the fact that the initial pleading’s 
prayer included a reference to “reimbursement” for the city’s expenditures (id. at 1567).  No 
such form of monetary relief, however, ever surfaced again in the case, as far as the appellate 
ruling shows.  The court of appeal did not consider or address it, and it was not an argument the 
plaintiff made against mootness (see id. at 1566). 
 
Notably, the unlawful contracts at issue in Thomson, Carson, and Hub City were no longer in 
force or operation by the times the disgorgement remedies were ordered.  They were not 
lease/leaseback deals, nor were they reverse validation actions.  Apart from a mechanical 
citation to Wilson & Wilson, however, Taber makes no argument why either of those 
considerations should make any difference to the availability of disgorgement as a remedy, 
nor to why that remedy saves the case from mootness. 
 

II.  Lack of Conflict Due to “One Transaction” Between the Parties 
 
Taber argues that there can be no conflict of interest because the intent of the process was 
“one fluid transaction” whereby the District would engage preconstruction services with a 
contractor and then perform lease/leaseback services with that same contractor.  Thus, Taber’s 
rendering of preconstruction services was not a conflict but the precise intent of the District.  
The Court agrees with this argument, and grants summary judgment on the basis of it. 
 
It is important here to look through CTAN’s technical arguments to the substance of what it is 
really contending.  Assume that a school district desires to enter into a lease/leaseback 
arrangement, and thinks it sensible to use a single firm for both the design phase and the 
construction phase of the project.  As both sides here agree, at the time of this deal it was 
legally impossible for a lease/leaseback contract to be formally signed before the project’s 
designs were completed, because the law required that the plans to be approved by the Division 
of the State Architect prior to contracting (a provision since changed).  But of course, the District 
could not get that approval without hiring someone to draw up the plans.  And under CTAN’s 
conflict-of-interest theory, it was categorically illegal under § 1090 for the District to award the 
lease/leaseback contract to the same company that drafted the plans, because that company 
(while drafting the plans) was serving as a consultant and hence an “employee”.  The effect of 
CTAN’s theory, then, is necessarily to rule that in 2013-14, it was legally impossible to use a 
single firm for both design and construction, no matter how much practical sense that might 
make.  CTAN has not explained why it could possibly serve the purposes of § 1090 to forbid a 
government agency from using a single firm for both design and construction. 
 
As Taber does not dispute, a conflict of interest under § 1090 can arise from a contractor’s 
provision of preconstruction advice in preparation for a lease/leaseback transaction.  In Davis v. 
Fresno USD (2015) 237 Cal.App.4th 261, for example, the complaint alleged that the contractor 
“acted as a consultant and provided Fresno United with professional preconstruction services 
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related to the project, which included the development of plans, specifications and other 
construction documents for the project.  Contractor was paid by Fresno Unified for consulting on 
the project and had a hand in designing and developing plans and specifications by which the 
project is being constructed.”  Id. at 295.  The court held, as a pleading matter, that this was 
sufficient to allege that the contractor was an employee for purposes of § 1090 and participated 
in making the lease/leaseback contract.  Id. at 301.  The opinion, however, does not shed light 
on whether the preconstruction contract (the existence of which was factually denied, id. at 295 
n.18) was a separate transaction or merely a preliminary phase of the lease/leaseback deal.  
Nor does it explain whether, at the time of the preconstruction services, the district was still 
considering whether and to whom to award a lease/leaseback deal, or whether that decision 
had already been made. 
 
CTAN’s conflict-of-interest theory against Taber is this:  Taber provided consulting services to 
the District, under PSAs between Taber and the District, entered into on November 1, 2013.  
The lease/leaseback agreement between the District and Taber, on the other hand, was not 
entered into until March 2014.  During that interval between November 2013 and March 2014, 
therefore, Taber was serving as a consultant to the District, and hence in a position to advise 
and influence the District on whether to enter into a lease/leaseback transaction, and with 
whom, and on what terms.  (See Taber, 12 Cal.App.5th at 145; Sahlolbei, 3 Cal.5th at 240-41; 
Strategic Concepts, 23 Cal.App.5th 163.)  Taber was of course financially interested in the 
lease/leaseback agreement, entered into by the District while Taber was serving as consultant.  
Hence, Taber had a conflict of interest under § 1090. 
 
CTAN’s theory necessarily rests on the assumption that Taber’s consultant role under the PSAs 
was meaningfully separate from Taber’s role as contractor under the lease/leaseback 
agreements.  As Taber argues, if both were really part of what it calls “one fluid transaction”, 
then it is no conflict of interest for the contractor – already selected for the whole project – to 
perform the first phase of the project first.  Consider a school district that wants a new computer 
system.  It needs a consultant to design the right system; and then it needs a contractor to build 
and install the system.  If the district first hires the consultant with the intention of hiring the 
contractor later, then the consultant may well be in violation of § 1090 if it effectively 
recommends itself as the contractor and obtains the second contract.  But if the district signs a 
single contract under which a single firm is to first design the system, and then build and install 
it, the contractor is not in violation of § 1090 by carrying out the design phase.  By hypothesis, 
the choice of that contractor for the build phase has already been made (when the contract was 
entered), before the contractor began serving as a consultant; the contractor cannot be said to 
have used its consultant “insider” position to influence the choice of itself as the builder-
contractor. 
 
Taber argues that that is what happened here, in realistic terms.  It argues that the District 
always intended to select a single firm for both the PSAs and the lease/leaseback transaction.  
The idea of using one firm for the PSA work, and then switching to another firm for the 
lease/leaseback, was not realistically contemplated.  The District issued RFQ/Ps to solicit 
proposals so that it could select a contractor; but once it had selected Taber as the contractor, 
Taber was selected for the whole project. 
 
Why not just proceed by a single contract, then, if the decision to hire Taber had already been 
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made by November 1, 2013?  The answer, as we have seen, is that this project, unlike the 
computer hypothetical above, was a lease/leaseback.  And under state law at the time, it was 
not lawful to sign a single lease/leaseback contract for design and construction. 
 
The District first issued two Requests for Qualifications and Proposals (RFQ/Ps) for HVAC 
modernization on October 4, 2013.  The RFQ/Ps were specifically for lease/leaseback deals, 
and indeed each attached a 225-page form of lease/leaseback agreement to which the 
proposals must conform.  As far as the Court has been able to find, the RFQ/Ps did not mention 
a separate PSA.  (Possibly that detail was included in the 225-page forms of lease/leaseback 
agreements attached to the RFQ/Ps, but those have not been provided to the Court.)  
Significantly, however, the District never requested or entertained any separate proposals to do 
only the preconstruction services without the construction, or only the construction without the 
preconstruction services.  The RFQ/Ps were for both phases together. 
 
Two PSAs were entered into on November 1, 2013.  They recited that the District and Taber 
intended to enter into lease/leaseback arrangements.  The scope of work under the PSAs 
included general services, review of design documents, budget of project costs, and 
construction planning and bidding.  Notably, however, the “bidding” referred to was for 
subcontractors, not for the lessor/lessee on the lease/leaseback deal.  What the PSA did not call 
for was any advice, consulting, or services on the topics of (1) whether the District should enter 
into a lease/leaseback deal, or (2) with whom.  The PSAs are entirely harmonious with the 
proposition that by the time they were signed, the District had already made the decisions (1) to 
enter into a lease/leaseback deal, and (2) to do so with Taber. 
 
Notably, the contract prices for the PSAs were zero.  Taber was not to be paid a red cent for the 
services it was to provide to the District under the PSAs.  Obviously, its financial recompense 
was contemplated to come in the form of the rental payments under the lease/leaseback 
agreements.  Thus, if CTAN’s theory is that the PSAs were really standalone consulting 
contracts, with the choice of contractor for the lease/leaseback phases still to be decided, then 
the PSAs would represent a remarkable leap of faith (or of generosity) on Taber’s part.  This 
zero contract price makes economic sense only if Taber and the District already knew that 
Taber was the selected contractor for the lease/leaseback. 
 
The Court views this issue from a viewpoint of common sense and economic reality.  It is true 
that § 1090 is a prophylactic statute, intended to prevent even a temptation of undue influence 
and self-dealing.  Thus, it would not be a defense if Taber could show that while it was wearing 
its PSA consultant hat, it scrupulously avoided any hint of trying to influence the District to pick 
Taber for the lease/leaseback agreement.  But Taber’s argument goes an important level 
deeper than that:  During the time that Taber was allegedly acting as an “employee” of the 
District (as a consultant under the PSAs), it categorically could not have influenced the District 
to choose Taber for the lease/leaseback agreement.  That’s because Taber had already been 
chosen.  The District had decided as of the time of the RFQ/Ps (1) that it was going to do a 
lease/leaseback deal for its HVAC modernization project; and (2) that it was going to choose a 
single contractor to do both the preconstruction services part of the project and the actual 
construction part of the project.  If Taber had any influence on the District to make those two 
decisions (of which the Court has no evidence), it necessarily exerted that influence before 
Taber was an “employee”; and there would have been nothing illegal or improper in Taber 
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“pitching” the idea of a lease/leaseback arrangement before District decided to issue the 
RFQ/Ps.  The District then chose Taber as the single contractor for the project, as of the time it 
signed the PSAs.  No doubt Taber did influence the District to choose Taber, if only in the sense 
of submitting the best Proposal; but again, that influence occurred before Taber was an 
“employee”. 
 
CTAN’s theory of conflict of interest makes sense – legally, economically, and 
commonsensically – only if, during the time that Taber was an “employee”, the District was still 
deciding whom to pick for the lease/leaseback agreement.  Only on that hypothesis was Taber 
in a position to use its “employee” insider status to influence the District to pick Taber.  That 
would have violated § 1090.  But if (as the evidence shows) that decision had already been 
made, there is no conflict of interest.  Section 1090 exists to mandate separation between the 
company chosen for the construction project, and the company advising the district as to which 
contractor to choose.  It does not exist to mandate that design and construction services cannot 
be done by the same company. 
 
Putting the same point slightly differently:  CTAN says Taber was an employee because it was a 
consultant.  But “consultant” as to what?  If Taber was consulting as to which contracting 
company ought to get the lease/leaseback deal, that’s an obvious conflict of interest with it being 
the successful bidder.  But it was not a “consultant” in any meaning relevant to § 1090 just 
because it was “consulting” as to drawing up the design plans, setting the schedule, and so on. 
 
CTAN’s responses to this argument are not entirely without force; but ultimately they rest on 
contract-law technicalities rather than economic and common-sense realities.  CTAN points out 
that as a matter of contract law, the PSAs did not obligate the District to go ahead with signing a 
lease/leaseback agreement; indeed, it would no doubt have been illegal for the District to so 
obligate itself before design approval.  Similarly, the PSAs recited that the lease/leaseback 
agreement would be formally entered into only after the PSA services had been performed 
(i.e., the project designs had been drawn up, among other things), and the designs had been 
approved.  Again, that was no more than compliance with the then-existing legal requirements. 
 
Although the lease/leaseback agreement did not yet formally exist, however, CTAN points to 
nothing suggesting that the decision whether to enter into a lease/leaseback agreement – and 
more specifically, a lease/leaseback agreement with Taber – was still an open question in any 
realistic way.  For example, there is nothing in the PSAs suggesting that in the period of 
November 2014 to March 2014, the District still thought it had to make a choice of contractor. 
 
It is clearly true that the District still retained an “out” from entering into a lease/leaseback 
arrangement with Taber, until it actually signed the lease/leaseback agreements.  If Taber had 
gone bankrupt, or been indicted, or just botched the design work, no doubt the District could 
have decided not to do a lease/leaseback agreement with Taber.  And presumably it could then 
have proceeded to pick someone else for the lease/leaseback agreement.  (There is nothing in 
the PSAs expressly contemplating that the District might hire someone else, but nothing 
forbidding it from doing so either.)  But that is really no different from a unitary contract 
containing various “outs” for the District if the need should arise, or simply making the contract 
terminable at the District’s convenience.  And more germanely to the purpose of § 1090, none of 
that was an open topic for decision on which Taber could have improperly influenced the District 
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through its PSA consulting work – except, of course, in the sense that it needed to do the PSA 
work competently. 
 
The Court therefore agrees with this basis for summary judgment.  Taber’s remaining 
arguments are less convincing. 
 

III.  The § 1092.5 Exception 
 
Taber argues that even if a conflict of interest occurred here under § 1090, it is exempted from 
liability by an exception provided for in Government Code § 1092.5.  The Court concludes that 
Taber cannot show how it meets at least one (possibly two) of the requirements for the 
exception. 
 
The court of appeal in this case held that CTAN properly stated a claim against Taber as a 
contractor, based on case law holding that § 1090 “may apply to a corporate independent 
contractor to a government body if the contractor serves a public function and advises the 
government body on the making of the contract.”  (See Taber, 12 Cal.App.5th at 145; see also 
People v. Superior Court (Sahlolbei) (2017) 3 Cal.5th 230, 240-41; Strategic Concepts v. 
Beverly Hills USD (2018) 23 Cal.App.5th 163.)  A contract that violates §1090 may be avoided 
by any party except the officer interested therein.  (Gov. Code § 1092(a).)  Public policy 
commands a broad reading of “party” which is not limited to parties to the contract itself but 
includes taxpayers.  (See San Diegans for Open Government v. Public Facilities Financing 
Authority (2017) 16 Cal.App.5th 1273, 1284 [“the weight of authority plainly finds that standing 
to assert section 1090 claims goes beyond the parties to a public contract”]; see also Taber, 
12 Cal.App.5th at 143-44.) 
 
But there is an exception, not considered on appeal.  Government Code § 1092.5 provides:  
 

Notwithstanding Section 1092, no lease or purchase of, or encumbrance on, real 
property may be avoided, under the terms of Section 1092, in derogation of the 
interest of a good faith lessee, purchaser, or encumbrancer where the lessee, 
purchaser, or encumbrancer paid value and acquired the interest without actual 
knowledge of a violation of any of the provisions of Section 1090. 

 
Applying this section requires Taber to be (1) a lessee; (2) who paid value; and (3) who lacked 
actual knowledge of any § 1090 violation.  CTAN attacks points 1 and 3. 
 
A.  Taber as “Lessee” 
 
The Court has some skepticism that Taber is a “lessee” for purposes of § 1092.5.  It is true, as 
the court of appeal noted, that the lease and the leaseback should be regarded as a single 
transaction.  (12 Cal.App.5th at 123 n.3.)  Taber was the lessee on the first lease, and the lessor 
on the leaseback.  But § 1092.5 does not operate at the level of an entire transaction; it does not 
speak, for example, of avoidance of a contract, let alone a set of coordinated contracts.  It 
operates at the level of an individual transfer of an interest of real property (such as a 
leasehold), which may occur within a broader transaction.  Specifically, it protects against 
avoidance of a “lease or purchase of, or encumbrance on, real property”. 
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Here, there were two such leaseholds conveyed:  the lease to Taber, and the leaseback to the 
District.  While part of the same overall transaction, those were distinct and separate transfers of 
interests in the real property.  (See, e.g., City of Desert Hot Springs v. County of Riverside 
(1979) 91 Cal.App.3d 441, 449.)  So the question is:  Which of the leases in this transaction is 
the lease sought to be “avoided”?  Under Thomson, when the project has been completed, 
“avoidance” takes the form of disgorgement of money received.  But on the transfer in which 
Taber was the lessee – the first lease – Taber didn’t receive any money, and there is nothing to 
be disgorged.  What is sought to be disgorged, rather, is the money Taber was paid under the 
leaseback portion of the deal.  And on that transfer of property, Taber was the lessor, not the 
lessee. 
 
This is not really as clear as it might be, however, so the Court turns to CTAN’s second 
argument, discussed next. 
 
B.  “Actual Knowledge” of Taber 
 
There is also a factual issue, at best, as to whether Taber was “without actual knowledge of a 
violation of any of the provisions of Section 1090”. 
 
The dispute on this motion is not as to the facts concerning what Taber did or did not know.  
Rather, the parties argue about statutory construction as to how much knowledge must be 
shown – and specifically, as to whether Taber must have been aware, not only of the facts on 
the ground, but also that those facts constituted a violation of § 1090.  In other words, the 
parties disagree about whether there is “actual knowledge” under § 1092.5 when the accused 
party knows all the facts that constitute the § 1090 violation, but does not actually realize or 
know that those facts violate the law. 
 
CTAN’s position is that Taber need only have knowledge of the predicate facts for a § 1090 
violation but need not specifically know it violated the law.  “A defendant must know the facts 
that affect the material nature of his conduct, that is, the facts that must be proven to show his 
act is the kind of conduct proscribed by the statute.  He need not know that his behavior in light 
of those facts is regulated by a statute.”  Stark v. Superior Court (2011) 52 Cal.4th 368, 397.  
Here, the only predicate facts required are that Taber was an official or employee (which, under 
the law, can apply to corporate independent contractors), who participated in the making of a 
contract in that capacity, and who had a financial interest in the contract.  Taber reserves its 
factual defense on those points for trial, but does not rest this motion on any denial that those 
facts are true and that it knew of those facts.  If (contrary to the Court’s ruling above) one 
assumes that it is a conflict of interest for a company to engage in preconstruction consulting 
and then receive the lease/leaseback contract, Taber surely knew that that was what it was 
doing. 
 
Instead, Taber argues that for it to have “actual knowledge”, it must also have known that the 
facts it knew would constitute a violation of the law.  If so, it is entitled to summary judgment, 
because CTAN offers no evidence that Taber had such legal awareness. 
 
Taber’s argument rests on Stark.  The reliance is misplaced, because Stark involved a different 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   09/14/18 

 
 

- 16 - 

statute with entirely different scienter requirements.  Stark construed Penal Code § 424, a 
criminal embezzlement statute.  In describing a knowing violation, Stark agreed with the general 
proposition that knowledge of the facts was sufficient.  (52 Cal.4th at 397.)  It held that mere 
knowledge of the facts was insufficient specifically under § 424, however, because that statute 
contains an unusual, specific additional requirement, namely that the defendant must have 
acted “for a purpose not authorized by law” (§ 424(a)(2)).  The court reasoned that because the 
“purpose not authorized by law” was a factual element of the offense, that element was itself a 
fact of which the defendant must have had knowledge before he can be deemed to have had 
knowledge of the facts constituting the offense.  “As we have explained, presence or absence of 
legal authorization is an essential element of each of the offenses at issue.  It is also a ‘fact’ 
about which the defendant must have knowledge in order to act with wrongful intent.”  (Id. at 
397-98.) 
 
Neither § 1090 nor § 1092.5 includes any such additional scienter requirement.  There is 
nothing in either section that renders the content of the law into a “fact” of which the offender 
must have knowledge.  This case is therefore governed by the general proposition (stated in 
Stark) that knowledge of the facts is sufficient, rather than by the more specific and idiosyncratic 
requirement of knowledge of the law, created only by the “unauthorized purpose” feature of 
§ 424.  (See also Sahlolbei, 3 Cal.5th at 244, discussing what fair notice the state of the law 
would give as to the meaning of § 1090, but not suggesting any requirement of actual legal 
knowledge). 
 

IV.  Applicability of § 1090 to School Districts 
 
Last, Taber argues that § 1090 applies more narrowly to school districts than to other 
governmental agencies.   It contends that under Education Code § 35233, § 1090 applies only 
to school board members (as of 1974, when § 35233 was first passed) and citizens’ oversight 
committee members (added in a 2000 amendment).  (See California Attorney General’s Office, 
Conflicts of Interest, [CTAN Exh. 15] p. 55 (2010).)  Taber is neither, so § 1090 does not apply 
to it.   
 
The argument is unpersuasive.  For starters, it flies in the face of the multiple published 
precedents in which § 1090 has been applied to school districts with the same breadth of 
coverage as with any other governmental agencies.  E.g., Strategic Concepts, 23 Cal.App.5th 
163; Davis, 237 Cal.App.4th 261.  Both of these applied the section specifically to corporate 
independent contractors.  Indeed, while Taber didn’t make this particular argument in its appeal, 
the court of appeal in this case confirmed that the statute covers Taber as an “employee”.  
Taber, 12 Cal.App.5th at 145. 
 
The provisions of § 35233 to which Taber refers represented a legislative broadening of the 
coverage of § 1090, not a narrowing.  In response to Coulter v. Board of Education (1974) 40 
Cal.App.3d 445, 452, which held that § 1090 did not apply to school board members, the 
Legislature passed § 35233 to include them.  This expanded the types of individuals subject to 
Section 1090.  Later, § 35233 was amended to add citizens’ oversight committee members – a 
further expansion.  But officers and employees (including contractors) were already subject to 
§ 1090.  There is nothing in § 35233 that, in including school board members and oversight 
committee members, the Legislature meant to say, “and no one else”. 
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Taber’s argument is similar to the argument, already rejected on appeal in this case, that 
because Gov. Code § 10365.5 (applicable only at the state level) expressly governs 
consultants, therefore § 1090 (applicable at the local level) should be construed not to apply to 
consultants.  The court of appeal held, to the contrary, that the specification of consultants in 
one statute did not prove that they were excluded from a broader definition in another statute.  
(12 Cal.App.5th at 148-49, citing McGee v. Balfour Beatty Construction (2016) 247 Cal.App.4th 
235, 250.) 
 

Evidentiary Issues 
 

a. Taber’s Request for Judicial Notice 
 
Taber’s unopposed request is granted.  (Evid. Code §452.) 
 

b. CTAN’s Request for Judicial Notice  
 
The unopposed request is denied as to Exhibit 1, though the Court may still consider the 
declaration on its own evidentiary merits.  The request is granted as to the legislative history in 
Exhibit 2.  (Evid. Code §452.) 
 

c. CTAN’s Evidentiary Objections 
 
Preliminarily, the Court notes that CTAN’s objections attack portions of Taber’s separate 
statement.  Objections may not be directed to particular responses to the statement of 
undisputed facts, but must identify items of evidence.  (Cal. Rules of Ct., Rule 3.1354(b).)  
Also, CTAN does not number the objections in compliance with the Rules.  (Id.)  Further, most 
are nuisance objections directed at preliminary facts that are neither material to the motion nor 
genuinely in dispute.  The Court rules only on the two objections that are both material and 
directed to a single, identifiable item of evidence.  (See Code of Civil Procedure § 437c(q).)  
 
Objection No. 1 (Taber Decl., p.3: 23-25):  Overruled.  This is not offered for truth of whether the 
District in fact awarded the contract, which is established by other evidence that was not 
disputed by CTAN. 
 
Objection No. 3 (Taber Decl., p. 5:1-12):  Overruled.  Declarant’s experience and understanding 
are relevant independent of the legal standard for knowledge. 
 

 

 


